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acquiring person in a separate transaction
involving the voting securities of C.

2. In the above example, suppose the con-
sideration for Y consists of $8 million worth
of the voting securities of A, constituting
less than 15% of A’s outstanding voting secu-
rities. With regard to the transfer of this
consideration, ‘‘B’’ is an acquiring person be-
cause it will hold voting securities it did not
previously hold, and ‘‘A’’ is an acquired per-
son because its voting securities will be held
by B. Since these voting securities are worth
less than $15 million and constitute less than
15% of the outstanding voting securities of
A, however, the acquisition of these securi-
ties is not reportable. ‘‘A’’ will therefore re-
port as an acquiring person only and ‘‘B’’ as
an acquired person only.

3. In the above example, suppose the con-
sideration for Y is 50% of the voting securi-
ties of Z, a wholly-owned subsidiary of A
which, together with all entities it controls,
has annual net sales and total assets of less
then $25 million. Suppose also that the value
of these securities is less than $15 million.
Since the acquisition of the voting securities
of Z is exempt under the minimum dollar
value exemption in § 802.20, ‘‘A’’ will report
in this transaction as an acquiring person
only and ‘‘B’’ as an acquired person only.

4. In the above example, suppose that, as
consideration for Y, A transfers to B a manu-
facturing plant valued at $16 million. ‘‘B’’ is
thus an acquiring person and ‘‘A’’ an ac-
quired person in a reportable acquisition of
assets.‘‘A’’ and ‘‘B’’ will each report as both
an acquiring and an acquired person in this
transaction because each occupies each role
in a reportable acquisition.

5. Corporations A (the ultimate parent en-
tity in person ‘‘A’’) and B (the ultimate par-
ent entity in person ‘‘B’’) propose to consoli-
date into C, a newly formed corporation. All
shareholders of A and B will receive shares of
C, and both A and B will lose their separate
pre-acquisition identities. ‘‘A’’ and ‘‘B’’ are
both acquiring and acquired persons because
they are parties to a transaction in which all
parties lose their separate pre-acquisition
identities.

(e) Whenever voting securities or as-
sets are to be acquired from an acquir-
ing person in connection with an acqui-
sition, the acquisition of voting securi-
ties or assets shall be separately sub-
ject to the act.

[43 FR 33537, July 31, 1978, as amended at 48
FR 34431, July 29, 1983]

§ 801.3 Activities in or affecting com-
merce.

Section 7A(a)(1) is satisfied if any en-
tity included within the acquiring per-
son, or any entity included within the

acquired person, is engaged in com-
merce or in any activity affecting com-
merce.

Examples: 1. A foreign subsidiary of a U.S.
corporation seeks to acquire a foreign busi-
ness. The acquiring person includes the U.S.
parent corporation. If the U.S. corporation,
or the foreign subsidiary, or any entity con-
trolled by either one of them, is engaged in
commerce or in any activity affecting com-
merce, section 7A(a)(1) is satisfied. Note,
however, that §§ 802.50–802.52 may exempt
certain acquisitions of foreign businesses or
assets.

2. Even if none of the entities within the
acquiring person is engaged in commerce or
in any activity affecting commerce, the ac-
quisition nevertheless satisfies section
7A(a)(1) if any entity included within the ac-
quired person is so engaged.

[43 FR 33537, July 31, 1978; 43 FR 36054, Aug.
15, 1978]

§ 801.4 Secondary acquisitions.

(a) Whenever as a result of an acqui-
sition (the ‘‘primary acquisition’’) an
acquiring person will obtain control of
an issuer which holds voting securities
of another issuer which it does not con-
trol, then the acquisition of the other
issuer’s voting securities is a secondary
acquisition and is separately subject to
the act and these rules.

(b) Exemptions. (1) No secondary ac-
quisition shall be exempt from the re-
quirements of the act solely because
the related primary acquisition is ex-
empt from the requirements of the act.

(2) A secondary acquisition may it-
self be exempt from the requirements
of the act under section 7A(c) or these
rules.

Examples: 1. Assume that acquiring person
‘‘A’’ proposes to acquire all the voting secu-
rities of corporation B. This section provides
that the acquisition of voting securities of
issuers held but not controlled by B or by
any entity which B controls are secondary
acquisitions by ‘‘A.’’ Thus, if B holds more
than $15 million of the voting securities of
corporation X (but does not control X), and
‘‘A’’ and ‘‘X’’ satisfy sections 7A (a)(1) and
(a)(2), ‘‘A’’ must file notification separately
with respect to its secondary acquisition of
voting securities of X. ‘‘X’’ must file notifi-
cation within fifteen days (or in the case of
a cash tender offer, 10 days) after ‘‘A’’ files,
pursuant to § 801.30.

2. If in the previous example ‘‘A’’ acquires
only 50 percent of the voting securities of B,
the result would remain the same. Since ‘‘A’’
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